
   

 

UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

 
 

------------------------------------------------------x 
In re : Chapter 11 
 : 
Ampex Corporation, : Case No. 08-__________ (        ) 
 : 

Debtor. :  
------------------------------------------------------x 
In re : Chapter 11 
 : 
Ampex Data Systems Corporation, : Case No. 08-__________ (        ) 
 : 

Debtor. :  
------------------------------------------------------x 
In re : Chapter 11 
 : 
Ampex Data International Corporation, :       Case No. 08-__________ (        ) 
 :  

Debtor. :  
------------------------------------------------------x 
In re : Chapter 11 
 : 
Ampex Finance Corporation, :       Case No. 08-__________ (        ) 
 :  

Debtor. :  
------------------------------------------------------x  
In re : Chapter 11 
 : 
AFC Holdings Corporation, :       Case No. 08-__________ (        ) 
 :  

Debtor. :  
------------------------------------------------------x  
In re : Chapter 11 
 : 
Ampex Holdings Corporation, :       Case No. 08-__________ (        ) 
 :  

Debtor. :  
------------------------------------------------------x  
In re : Chapter 11 
 : 
Ampex International Sales Corporation, :       Case No. 08-__________ (        ) 
 :  

Debtor. :  
------------------------------------------------------x 
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DEBTORS’ MOTION FOR AN ORDER TO ENFORCE THE  
AUTOMATIC STAY AND ESTABLISH NOTIFICATION AND  

HEARING PROCEDURES FOR TRADING IN EQUITY SECURITIES 
 

Ampex Corporation (“Ampex”) and the other debtors and debtors-in-possession 

in the above-captioned cases (collectively, the “Debtors”)1 hereby move this Court for the entry 

of an order (the “Order”), substantially in the form attached hereto as Exhibit A, pursuant to 

sections 105(a), 362 and 541 of title 11 of the United States Code (the “Bankruptcy Code”), 

establishing notice and hearing procedures that must be satisfied before certain transfers of 

shares of Ampex or any beneficial interest therein, are deemed effective.  In support of this 

motion (the “Motion”), the Debtors rely on the Affidavit of Craig L. McKibben, Chief Financial 

Officer of Ampex Corporation, in Support of Chapter 11 Petitions and First Day Pleadings, dated 

March 30, 2008 (the “McKibben Affidavit,” and filed contemporaneously herewith).  In further 

support of this Motion, the Debtors respectfully represent as follows: 

INTRODUCTION 

1. The Debtors estimate that, as of December 31, 2007, they had federal tax 

net operating losses (“NOLs” or “Net Operating Losses”) of at least $200 million.  (See 

McKibben Affidavit ¶ 78.)  The Debtors’ NOLs are a valuable asset of the estates that the 

Debtors intend to use to offset future income, thereby significantly reducing their future federal 

income tax liability, under applicable rules set forth in the Internal Revenue Code of 1986, as 

amended (the “I.R.C.”).  See id. 

                                                 
1  The last four digits of the taxpayer identification numbers of the Debtors follow in parentheses:  (i) Ampex 

Corporation (7696); (ii) Ampex Data Systems Corporation (2575); (iii) Ampex Data International 
Corporation (0794); (iv) Ampex Finance Corporation (6720); (v) AFC Holdings Corporation (5726); (vi) 
Ampex Holdings Corporation (5336); and (vii) Ampex International Sales Corporation (0866).  Each of the 
Debtors has a mailing address of 1228 Douglas Avenue, Redwood City, California 94063. 
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2. By this Motion, the Debtors seek authorization to protect and preserve 

their NOLs by establishing, pursuant to sections 105(a), 362 and 541 of the Bankruptcy Code, 

notice and hearing procedures governing the transfer of or trading in Class A Common Stock of 

Ampex (the “Common Stock”).2  If left unrestricted, such trading could severely limit the 

Debtors’ ability to use a valuable asset of their estates — namely their NOLs — and could have 

significant negative consequences for the Debtors, their estates and the reorganization process.  

Specifically, trading of the Common Stock could adversely affect the Debtors’ NOLs if too 

many five-percent or greater blocks of Common Stock are created, or too many shares are added 

to or sold from such blocks, such that, together with previous trading by five-percent 

stockholders during the period since April 1, 2005, an ownership change within the meaning of 

section 382 of the I.R.C. is triggered prior to consummation of a confirmed chapter 11 plan for 

the Debtors.3 

3. Thus, to preserve the value of their NOLs to the fullest extent possible, the 

Debtors seek relief that will enable them to closely monitor certain transfers of Common Stock, 

so as to be in a position to act expeditiously with respect to transfers that may diminish the value 

of the Debtor’s NOLs.  Any sale or other transfer of the Common Stock that would trigger a 

change of ownership may be null and void ab initio under the automatic stay of section 362 of 

the Bankruptcy Code.  By this Motion, the Debtors merely seek to provide notice to potential 

transferees that any such transfers or sales are ineffective. 

                                                 
2 Although at this time, the Debtors seek to limit transfers only of Ampex’s Common Stock, transfers of 

other securities and trade claims against the Debtors may also jeopardize the Debtors’ ability to utilize 
I.R.C. § 382(l)(5) to maximize the value of their NOLs after a reorganization.  The Debtors therefore 
respectfully reserve the right to seek such further relief from the Court if and when it becomes necessary to 
also limit transfers of any of the Debtors’ other securities and trade claims against the Debtors.   

3 Transactions that may occur between the Petition Date and the date an order is entered in respect of this 
Motion could effect NOLs.  Accordingly, the Debtors reserve the right to seek further relief from the Court 
to void any specific transfers made within that time that may threaten the Debtors’ NOLs. 
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BACKGROUND 

4. On the date hereof (the “Petition Date”), Ampex, Ampex Data Systems 

Corporation (“Data Systems”), and each of the other Debtors filed a voluntary petition for relief 

under chapter 11 of the Bankruptcy Code.  The Debtors intend to continue in the possession of 

their respective properties and the management of their respective businesses as debtors in 

possession pursuant to sections 1107 and 1108 of the Bankruptcy Code.4  As of the date hereof, 

no official committee of unsecured creditors has been appointed. 

5. The Debtors are a leading innovator and licensor of visual information 

technology.  During their 63-year history, the Debtors have developed substantial proprietary 

technology relating to the electronic storage, processing and retrieval of images and other data.  

Ampex currently owns approximately 370 patents and patent applications covering digital image 

processing, digital image compression and recording technologies.   

6. The Debtors’ licensing division generates revenues from granting licenses 

covering a variety of technologies that were developed when the Debtors designed and 

manufactured digital video tape recorders and special effects products used in the professional 

television broadcast and post-production industries.  Certain of the Debtors’ patented innovations 

developed for the professional markets have been adopted in consumer products years later.  

Therefore, several manufacturers of consumer products have in the past paid royalties to Ampex. 

7. One of the Debtors, Data Systems, develops and incorporates technology 

in the design and manufacture of high performance instrumentation recorders, principally used in 

                                                 
4  The Debtors have nine foreign affiliates that are incorporated in seven countries; one each in the United 

Kingdom, Japan, Belgium, Colombia, and Brazil, and two each in Germany and Mexico (collectively, the 
“Foreign Affiliates”), respectively.  With the exception of the Foreign Affiliates located in the United 
Kingdom and Japan, none of the Foreign Affiliates conduct meaningful business activity.  To date, none of 
the Foreign Affiliates have commenced insolvency proceedings in this country or abroad.   
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defense applications to gather digital images and other data from aircraft, satellites and 

submarines.  Data Systems’ products are used primarily by manufacturers of commercial aircraft 

and U.S. and foreign military and intelligence agencies.  In addition, Data Systems sells spare 

parts for professional video recorders and other products that it previously manufactured and 

marketed to companies involved in television production and post-production. 

8. Ampex, the ultimate parent of the other Debtors, is a publicly-held 

corporation, whose Class A Common Stock has been listed on the NASDAQ Capital Market 

(formerly the NASDAQ SmallCap Market) since September 1, 2006, under the symbol 

“AMPX.”5 

9. As of March 30, 2008, the Debtors had approximately $59.6 million of 

outstanding funded indebtedness.  Approximately, $6.9 million represents principal and interest 

that has accrued under an indenture dated as of February 28, 2002 (as amended, the 

“Indenture”), between Ampex, as Issuer, and U.S. Bank, National Association, as successor 

trustee to State Street Bank and Trust Company, as initial trustee.  Pursuant to the Indenture, 

Ampex issued 12% Senior Secured Notes due 2008 (the “Senior Notes”), which are secured by 

liens on certain collateral including Ampex’s rights to receive all royalties, license fees and other 

payments under certain licensing agreement.  The remaining $52.7 million, as of March 30, 

2008, of the Debtors’ outstanding financing relates to pension obligations satisfied by Hillside 

Capital Incorporated (“Hillside”), a former affiliate of the Debtors.  For the year ending 

December 31, 2006, the Debtors reported total revenue of $35,921,000.  As of December 31, 

                                                 
5  From June 24, 2005 to August 31, 2006, the Class A Common Stock was listed on the NASDAQ Global 

Market (formerly the NASDAQ National Market).  From November 21, 2003 to June 23, 2005, the Class A 
Common Stock was listed for quotation on the OTC Bulletin Board under the symbol “AEXCA.” 
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2007, the Debtors’ unaudited balance sheet reflected total assets of $26,467,000 and total 

liabilities of $133,602,000. 

10. Despite strong core businesses with positive cash flows, the payments 

needed to satisfy legacy pension obligations, and the Debtors’ resulting obligations to Hillside, 

overwhelm the Debtors’ balance sheet.  At the direction of Ampex’s Board of Directors, 

management engaged in discussions with Hillside and, later, known major holders of the Senior 

Notes to explore a consensual restructuring of the Debtors’ obligations. 

11. These discussions were successful and culminated in the Joint Chapter 11 

Plan of Reorganization for Ampex Corporation and Its Affiliated Debtors (as may be amended, 

the “Plan”).  If consummated, the restructuring transactions contemplated in the Plan will 

substantially delever the Company and provide additional needed liquidity.  As evidenced by a 

Plan Support Agreement, executed by Hillside and holders of in excess of a majority in amount 

of the outstanding Senior Notes, the Plan has a broad base of support. 

JURISDICTION AND VENUE 

12. This Court has jurisdiction over this Motion pursuant to 28 U.S.C. §§ 157 

and 1334.  Venue is proper pursuant to 28 U.S.C. §§ 1408 and 1409.  This matter is a core 

proceeding pursuant to 28 U.S.C. §§ 157(b).  The statutory predicates for the relief requested 

herein are sections 105(a), 362 and 541 of the Bankruptcy Code and Rule 3001 of the Federal 

Rules of Bankruptcy Procedure (the “Bankruptcy Rules”). 

RELIEF REQUESTED 

13. By establishing procedures for monitoring certain proposed transfers of 

the Common Stock, the Debtors can preserve their ability to seek substantive relief at the 

appropriate time if it appears that certain transfers may jeopardize the use or value of their 

NOLs.  Accordingly, the Debtors request that the Court enter the attached proposed Order 
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enforcing the automatic stay under sections 105(a) and 362 of the Bankruptcy Code and 

establishing the procedures set forth below: 

Procedure for Trading in the Common Stock 

(a) Prior to effectuating any transfer of equity securities (including any sale, transfer, 
assignment, pledge, hypothecation, option to acquire stock, as defined in 
paragraph (e) below, or other disposition or encumbrance) that would result in an 
increase in the amount of Common Stock beneficially owned by a Substantial 
Equityholder (as defined in paragraph (e) below) or would result in a person or 
entity becoming a Substantial Equityholder, such Substantial Equityholder (or 
person who would become a Substantial Equityholder) shall file with the Court, 
and serve on Ampex and counsel to Ampex, advance written notice, in the form 
attached hereto as Exhibit A1,6 of the intended transfer of equity securities. 

 
(b) Prior to effectuating any transfer of equity securities (including any sale, transfer, 

assignment, pledge, hypothecation, option to acquire stock, as defined in 
paragraph (e) below, or other disposition or encumbrance) that would result in a 
decrease in the amount of Common Stock beneficially owned by a Substantial 
Equityholder or would result in a person or entity ceasing to be a Substantial 
Equityholder, such Substantial Equityholder shall file with the Court, and serve 
on Ampex and counsel to Ampex, advance written notice, in the form attached 
hereto as Exhibit A2,7 of the intended transfer of equity securities. 

 
(c) The Debtors shall have thirty (30) calendar days after receipt of a Notice of 

Proposed Transfer to file with the Court and serve on such Substantial 
Equityholder an objection to any proposed transfer of equity securities described 
in the Notice of Proposed Transfer on the grounds that such transfer may 
adversely affect the Debtors’ ability to use their NOLs.  If the Debtors file an 
objection to a transfer, such transaction will not be effective unless approved by a 
final and non-appealable order of the Court.  If the Debtors do not object to a 
transfer within such thirty (30) day period, such transaction may proceed solely as 
set forth in the Notice of Proposed Transfer.  Any transaction for which a Notice 
of Proposed Transfer is filed shall be void ab initio unless either: (1) express 
written permission, which writing is signed by an officer of Ampex, for such 
transaction is granted by the Debtors; (2) the thirty (30) day period herein set forth 
expires without objection from the Debtors; or (3) the transfer is approved by 
final and non-appealable order of the Court.  Additional transactions within the 

                                                 
6 Such notice to be hereinafter defined as the “Notice of Intent to Purchase, Acquire or Otherwise 

Accumulate an Equity Interest.” 
 
7  Such notice to be hereinafter defined as the “Notice of Intent to Sell, Trade or Otherwise Transfer an 

Equity Interest” (together with a Notice of Intent to Purchase, Acquire or Otherwise Accumulate an 
Equity Interest, a “Notice of Proposed Transfer”). 
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scope of this paragraph must be the subject of additional notices as set forth 
herein, with an additional thirty day waiting period. 

 
(d) Any person or entity that currently is or becomes a Substantial Equityholder shall 

file with the Court, and serve upon Ampex and counsel to Ampex, a notice of 
such status, in the form attached hereto as Exhibit A3,8 on or before the later of 
(1) thirty days after the effective date of notice of this Order, and (2) ten days 
after becoming a Substantial Equityholder. 

 
(e) For purposes of this Order:  (1) a “Substantial Equityholder” is any person or 

entity that beneficially owns at least 175,072 shares of Common Stock 
(representing 4.5% of the 3,890,506 shares of Common Stock outstanding); (2) 
“beneficial ownership” of equity securities includes direct and indirect ownership 
(e.g., a holding company would be considered to beneficially own all shares 
owned or acquired by its subsidiaries), ownership by such holder’s family 
members and persons acting in concert with such holder to make a coordinated 
acquisition of stock, ownership of shares which such holder has an option to 
acquire, and beneficial ownership as defined by Rule 13d-3 of the Securities 
Exchange Act of 1934; (3) the acquisition of stock pursuant to the exercise of any 
option to acquire stock shall be treated as a transfer of such stock; and (4) an 
“option” to acquire stock includes any contingent purchase, warrant, convertible 
debt, put, stock subject to risk of forfeiture, contract to acquire stock or similar 
interest, regardless of whether it is contingent, otherwise not currently 
exercisable, or exercisable beyond sixty days. 

 
BASIS FOR THE RELIEF REQUESTED 

14. As a result of past losses, the Debtors have estimated net operating losses 

of at least $200 million, as of December 31, 2007.  (See McKibben Affidavit ¶ 78.)   

15. Section 172 of the I.R.C. permits corporations to carry forward NOLs to 

offset future income, thereby reducing federal income tax liability on such future income and 

significantly improving their cash position.  Thus, the Debtors’ NOLs are a valuable asset of 

their estates, and their preservation will facilitate the Debtors’ successful reorganization.  The 

Debtors’ ability to use their NOLs, however, could be severely limited under section 382 of the 

I.R.C. as a result of the trading and accumulation of the Common Stock prior to consummation 

of the Debtors’ plan of reorganization. 
                                                 
8  Such notice to be hereinafter defined as the “Notice of Status as a Substantial Equityholder.” 
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The Provisions of Section 382 of the Internal Revenue Code 
 

16. Section 382 of the I.R.C. limits the amount of taxable income that can be 

offset by a corporation’s NOLs in any taxable year (or portion thereof) following an ownership 

change.  Generally, an “ownership change” occurs on a particular date (a “testing date”) if the 

percentage (by value) of the stock of the corporation owned9 by one or more five-percent 

stockholders has increased by more than 50 percentage points over the lowest amount of stock 

owned by such five-percent stockholders at any time during the three-year testing period ending 

on such testing date.10  For example, an ownership change would occur in the following 

situation: 

An individual (“A”) owns 50.1% of the stock of corporation X 
(“X”).  A sells his 50.1% interest to another individual (“B”), who 
owns 5%.  Under section 382 of the I.R.C., an ownership change 
has occurred because B’s interest in X has increased more than 50 
percentage points (from 5% to 55.1%) during the testing period.  
The same result would follow even if B owned no X stock prior to 
the transaction with A because B both becomes a 5% shareholder 
and increases his ownership by more than 50% percentage points 
during the testing period. 

If an ownership change occurs, section 382 of the I.R.C. limits a corporation’s use of its NOLs to 

an annual amount equal to the value of the corporation prior to the ownership change multiplied 

                                                 
9 Complex attribution and aggregation rules apply to determine whether a person owns stock for purposes of 

section 382 of the I.R.C.  References in this Motion to the ownership of stock by a stockholder are intended 
to incorporate these attribution and aggregation rules. 

 
10  In general, under I.R.C. § 382(g)(4)(A), all stockholders who individually hold less than five percent of the 

stock of a company are deemed to be a single five-percent stockholder throughout the three year testing 
period, and transfers between such stockholders are disregarded for purposes of determining whether an 
ownership change has occurred (the “public group rule”).  Thus, so long as 50% or more of the stock is 
owned by less than five-percent stockholders throughout the three year testing period, there will be no 
change of control under section 382 of the I.R.C.  Accordingly, the Debtors do not seek to impose the 
requested notice and hearing procedures on trading among individual stockholders holding, before and after 
the proposed transaction (directly or indirectly by attribution), less than 4.5% of the Common Stock, 
provided that such stockholders do not have an intent to accumulate a five percent or greater block of stock 
or add or sell shares to or from such a block. 
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by the long-term tax exempt rate.11  This formula can severely restrict the amount of available 

net operating loss carryovers because the value of the stock of a distressed company prior to 

reorganization may be quite low. 

17. Based on the Plan filed by the Debtors and supported by Hillside, upon 

consummation of the Plan, certain of the Debtors’ creditors will receive all of the stock of 

Reorganized Ampex.  Accordingly, the Debtors would experience an “ownership change” for 

purposes of section 382 of the I.R.C. upon consummation of the Plan.  Upon that ownership 

change, special relief provisions under section 382 of the I.R.C. applicable to an ownership 

change that occurs pursuant to a bankruptcy plan of reorganization would be available to the 

Debtors.  Pursuant to these special relief provisions, the Debtors anticipate that they will be 

exempt from the limitation set forth in section 382 of the I.R.C. or, alternatively, that they will 

benefit from favorable valuation rules that will cause the amount of their annual limitation under 

section 382 of the I.R.C. to reflect the increase in the Debtors’ value resulting from any surrender 

or cancellation of creditor claims pursuant to the Plan. 

18. Since April 1, 2005, transfers of Ampex’s equity securities have resulted 

in five-percent stockholders increasing their holdings by approximately 21.7% within the 

relevant testing period.  (See McKibben Affidavit ¶ 80).  If the ownership changes exceed 50%, 

a change in ownership pursuant to section 382 of the I.R.C. will be triggered and if such 

ownership change occurs prior to the consummation of the proposed plan of reorganization, the 

Debtors will not be able to avail themselves of the benefits associated with the special exceptions 

to section 382 of the I.R.C. set forth in the preceding paragraph.  This will limit the Debtors’ 

future use of its NOLs from and after the time of the change.  The Debtors therefore need to 

                                                 
11  See I.R.C. § 382(b). 
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monitor and possibly object to changes in ownership of equity securities in the Debtors to 

preserve flexibility in crafting a plan of reorganization that maximizes the Debtors’ ability to use 

their NOLs to reduce federal income taxes on their income earned after reorganization, or, 

possibly, prior to that time. 

The Requested Relief is Necessary to Avoid Irreparable Harm to the Debtors 

19. Once an NOL is limited under section 382 of the I.R.C., such limitation is 

permanent.  The relief sought herein is necessary to avoid the irreparable harm that could be 

caused by trading in Ampex’s equity securities sufficient to cause an ownership change, which 

could severely limit the Debtors’ ability to offset future taxable income freely with NOLs. 

The Requested Relief is Narrowly Tailored 

20. The requested relief does not bar all trading of Ampex’s equity securities.  

Instead, at this juncture, the Debtors seek only to establish procedures enabling them to monitor 

those stock transfers that pose a serious risk under the ownership change test, so as to preserve 

their ability to seek substantive relief if it appears that a proposed trade will jeopardize the use of 

their NOLs.  The procedures requested by the Debtors would permit most trading to continue 

subject only to Bankruptcy Rule 3001(e) and applicable securities, corporate and other laws. 

21. Following entry of the Order, the Debtors propose to send a notice in 

substantially the form attached hereto as Exhibit A4 (the “Notice”) to:  (a) the Office of the 

United States Trustee for the Southern District of New York; (b) any committee appointed in 

these cases under section 1102 of the Bankruptcy Code; (c) counsel for Hillside; (d) the transfer 

agent(s) for Common Stock; (e) all known holders of record as of March 25, 2008; (f) the 

Securities and Exchange Commission; and (g) the Department of Justice.  Upon receipt of such 

Notice: 
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• any transfer agent(s) for any Common Stock will be required, on at least a 
quarterly basis, to send such Notice to all holders of such stock registered with 
such transfer agent; and  

• any such registered holder must, in turn, send such Notice to any holder for 
whose account such registered holder holds such stock, and so on at each level 
of ownership and custodianship thereunder.   

Additionally, any person (or entity, broker or agent acting on behalf of such person) who sells or 

otherwise transfers shares of the Common Stock in one or more sales of at least 38,905 shares 

(each to a single purchaser) to another person or entity must provide a copy of the Order 

authorizing these procedures to the purchaser of such securities or any broker or agent acting on 

their behalf on such stock.  Additionally, the Debtors will publish the Notice in USA Today.12 

APPLICABLE AUTHORITY 

22. It is well-established that a debtor’s NOLs are property of the debtor’s 

estate protected by section 362 of the Bankruptcy Code: 

Including NOL carryforwards as property of a corporate debtor’s 
estate is consistent with Congress’ intention to “bring anything of 
value that the debtors have into the estate.”  Moreover, “[a] 
paramount and important goal of Chapter 11 is the rehabilitation of 
the debtor by offering breathing space and an opportunity to 
rehabilitate its business and eventually generate revenue.”  
Including the right to a NOL carryforward as property of [the 
debtor’s] bankruptcy estate furthers the purpose of facilitating the 
reorganization of [the debtor.] 

                                                 
12 The Debtors also request that this Court authorize them to pay the reasonable fees and expenses of transfer 

agents and registered holders who are required to prepare and mail any notices, forms or orders to be 
distributed under this Order. 
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In re Prudential Lines Inc., 928 F.2d 565, 573 (2d Cir. 1991) (citations omitted); see also In re 

White Metal Rolling & Stamping Corp., 222 B.R. 417, 424 (Bankr. S.D.N.Y. 1998) (“It is 

beyond peradventure that NOL carrybacks and carryovers are property of the estate of the loss 

corporation that generated them.”)  

23. The necessarily speculative nature of NOL carryforwards does not exclude 

them from estate property: 

Carryforwards . . . . are speculative since their value depends on 
the availability of future income against which to apply them.  The 
speculative nature of carryforwards does not place them outside 
the definition of property of the estate . . . . The fact that the right 
to a NOL carryforward is intangible and has not yet been reduced 
to a tax refund also does not exclude it from the definition of 
property of the estate.  In short, interests whose value is 
speculative and interests that involve intangible rights that are 
subject to regulation may be included as property of the estate. 

Prudential Lines, 928 F.2d at 572 (citations omitted).   

24. Similarly, in In re Phar-Mor, Inc., 152 B.R. 924 (Bankr. N.D. Ohio 1993), 

chapter 11 debtors moved to prohibit transfers of the debtors’ stock that could have an adverse 

effect on the debtors’ ability to claim an NOL carryover.  The court held that the NOLs qualified 

as property of the estate and issued an injunctive order to protect the assets of the estate and 

enforce the automatic stay.  Significantly, the court granted the relief requested even though the 

stockholders did not state any intent to sell their stock and even though the debtors did not show 

that a sale was pending which would trigger the prescribed change in ownership under 

section 382 of the I.R.C.  See id. at 927.  Despite the “ethereal” nature of the situation, the court 

observed that “[w]hat is certain is that the NOL has a potential value, as yet undetermined, which 

will be of benefit to creditors and will assist Debtors in their reorganization process.  This asset is 

entitled to protection while Debtors move forward toward reorganization.”  Id. at 927. 
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25. The Phar-Mor court also concluded that because the debtors were seeking 

to enforce the stay, they did not have to meet the more stringent requirements for a grant of 

preliminary injunctive relief: 

The requirements for enforcing an automatic stay under 11 U.S.C. 
§ 326(a)(3) do not involve such factors as lack of an adequate 
remedy at law, or irreparable injury, or loss and a likelihood of 
success on the merits.  The key elements for a stay . . . . are the 
existence of property of the estate and the enjoining of all efforts 
by others to obtain possession or control of property of the estate. 

In re Phar-Mor, 152 B.R. at 926 (quoting In re Golden Distribs., Ltd., 122 B.R. 15, 19 (Bankr. 

S.D.N.Y. 1990)). 

26. The availability of the requested relief has also been established in this 

District.  In In re Ames Department Stores, the Court granted broader relief than that sought 

herein upon a finding that such relief was “necessary and proper in order to preserve the Debtors’ 

NOL carryforwards and are therefore in the best interest of the Debtors, their estates and their 

creditors and stockholders.”  In re Ames Dep’t Stores, Inc., Ch. 11 Case No. 01-42217 (REG) 

(Bankr. S.D.N.Y. August 20, 2001) (enjoining certain transfers of common stock and notes as 

violating automatic stay and ordering any transfer in violation of approval procedures void ab 

initio); see also In re Casual Male Corp., Ch. 11 Case No. 01-41404 (REG) (Bankr. S.D.N.Y. 

May 18, 2001) (same).  As this Court itself stated at a hearing in In re Casual Male Corp.: 

I think it’s the Second Circuit’s decision in Prudential Lines, which 
makes it beyond dispute . . . . that the NOLs of the character that 
the estate wants to protect are indeed property of the estate.  I think 
Prudential Lines also makes it clear that a Bankruptcy Court has 
abundant power to protect that asset of the estate.  And when you 
couple the decisions in Prudential Lines with the Second Circuit’s 
decision in 48th Street Steakhouse . . . . it makes clear that would 
have an adverse effect upon the property of the estates, even if they 
are not targets at harming property of the estates, are subject to the 
362 stay and the efforts by the Bankruptcy Court to protect it. 
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Tr. of Hearing on May 18, 2001 at 78 (a copy of the relevant portion of the transcript is attached 

hereto as Exhibit B). 

27. In short, it is well-settled by courts in this and other Districts13 that under 

section 362(a)(3) of the Bankruptcy Code, the automatic stay enjoins actions that could adversely 

affect a debtor’s NOLs.  Such actions, including the trading of equity securities, are void ab 

initio. 

28. As this Motion presents no novel issue of law, the Debtors request that the 

Court dispense with the requirement of 9013-1(b) of the Local Rules for the United States 

Bankruptcy Court for the Southern District of New York that a memorandum of law be 

submitted herewith. 

                                                 
13 See, e.g., In re Worldtex, Inc., No. 01-785 (MFW) (Bankr. Del. Apr. 2, 2001); In re Southeast Banking 
 Corp., No. 91-14561-BKC-PGH (Bankr. S.D. Fla. July 21, 1994). 



   

 

CONCLUSION 

WHEREFORE, the Debtors respectfully request that the Court grant the Debtors 

the relief requested herein and such other and further relief as the Court deems just or proper. 

Dated:  March 30, 2008 
 New York, New York 

Ampex Corporation et al., 
Debtors and Debtors in Possession 
 
 
 
By:  /s/ D. Gordon Strickland  

D. Gordon Strickland 
Chief Executive Officer 

 
 
 

WILLKIE FARR & GALLAGHER LLP 
Proposed Attorneys for Debtors and 
   Debtors in Possession 
 
 
By:  /s/ Rachel C. Strickland  
      Matthew Feldman (MF-8961) 
      Rachel C. Strickland (RS-3787) 
      Shaunna D. Jones (SJ-0084) 
      Lauren C. Cohen (LC-3262) 
 
787 Seventh Avenue 
New York, New York  10019 
(212) 728-8000 
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------------------------------------------------------x 
In re : Chapter 11 
 : 
Ampex Corporation, : Case No. 08-__________ (        ) 
 : 

Debtor. :  
------------------------------------------------------x 
In re : Chapter 11 
 : 
Ampex Data Systems Corporation, : Case No. 08-__________ (        ) 
 : 

Debtor. :  
------------------------------------------------------x 
In re : Chapter 11 
 : 
Ampex Data International Corporation, :       Case No. 08-__________ (        ) 
 :  

Debtor. :  
------------------------------------------------------x 
In re : Chapter 11 
 : 
Ampex Finance Corporation, :       Case No. 08-__________ (        ) 
 :  

Debtor. :  
------------------------------------------------------x  
In re : Chapter 11 
 : 
AFC Holdings Corporation, :       Case No. 08-__________ (        ) 
 :  

Debtor. :  
------------------------------------------------------x  
In re : Chapter 11 
 : 
Ampex Holdings Corporation, :       Case No. 08-__________ (        ) 
 :  

Debtor. :  
------------------------------------------------------x  
In re : Chapter 11 
 : 
Ampex International Sales Corporation, :       Case No. 08-__________ (        ) 
 :  

Debtor. :  
------------------------------------------------------x 
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ORDER TO ENFORCE THE AUTOMATIC STAY  
AND ESTABLISH NOTIFICATION AND HEARING  

PROCEDURES FOR TRADING IN EQUITY SECURITIES 

Upon the motion dated March 30, 2008 (the “Motion”) of Ampex Corporation 

(“Ampex”) and the other debtors and debtors-in-possession in the above-captioned cases 

(collectively, the “Debtors”) for entry of an order to enforce the automatic stay and establish 

notification and hearing procedures for trading in equity securities of Ampex; and the Court 

having reviewed the Motion and having heard the statements of counsel at a hearing held on 

_________ ___, 2008; and all parties in interest having been heard; and it appearing that good 

and sufficient notice of the Motion has been given and that no other or further notice of the 

Motion or of the entry of this Order need be provided; and good and sufficient cause appearing 

therefore: 

IT IS HEREBY ORDERED, ADJUDGED AND DECREED THAT: 

1. The Motion is GRANTED. 

2. All capitalized terms used but not defined herein shall have the same 

meanings ascribed in the Motion. 

3. Any purchase, sale or other transfer of equity securities of Ampex that (a) 

would trigger a change of ownership of Ampex under section 382 of the I.R.C., or (b) is deemed 

null and void ab initio pursuant to the procedures set forth below, is an action in violation of the 

automatic stay under sections 105(a) and 362 of the Bankruptcy Code. 

4. The following procedures shall apply to trading in the equity securities of 

Ampex: 

(a) Prior to effectuating any transfer of equity securities (including any sale, transfer, 
assignment, pledge, hypothecation, option to acquire stock, as defined in 
paragraph (e) below, or other disposition or encumbrance) that would result in an 
increase in the amount of Class A Common Stock of Ampex (the “Common 
Stock”) beneficially owned by a Substantial Equityholder (as defined in 
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paragraph (e) below) as of the end of the day or would result in a person or entity 
becoming a Substantial Equityholder as of the end of the day, such Substantial 
Equityholder (or person who would become a Substantial Equityholder) shall file 
with the Court, and serve on Ampex and counsel to Ampex, advance written 
notice, in the form attached hereto as Exhibit A1,1 of the intended transfer of 
equity securities. 

(b) Prior to effectuating any transfer of equity securities (including any sale, transfer, 
assignment, pledge, hypothecation, option to acquire stock, as defined in 
paragraph (e) below, or other disposition or encumbrance) that would result in a 
decrease in the amount of Common Stock beneficially owned by a Substantial 
Equityholder as of the end of the day or would result in a person or entity ceasing 
to be a Substantial Equityholder as of the end of the day, such Substantial 
Equityholder shall file with the Court, and serve on Ampex and counsel to 
Ampex, advance written notice, in the form attached hereto as Exhibit A2,2 of the 
intended transfer of equity securities. 

(c) The Debtors shall have thirty (30) calendar days after receipt of a Notice of 
Proposed Transfer to file with the Court and serve on such Substantial 
Equityholder an objection to any proposed transfer of equity securities described 
in the Notice of Proposed Transfer on the grounds that such transfer may 
adversely affect the Debtors’ ability to use their NOLs.  If the Debtors file an 
objection to a transfer, such transaction will not be effective unless approved by a 
final and non-appealable order of the Court.  If the Debtors do not object to a 
transfer within such thirty day period, such transaction may proceed solely as set 
forth in the Notice of Proposed Transfer.  Any transaction for which a Notice of 
Proposed Transfer is filed shall be void ab initio unless either:  (1) express written 
permission, which writing is signed by an officer of Ampex, for such transaction 
is granted by the Debtors; (2) the thirty day period herein set forth expires without 
objection from the Debtors; or (3) the transfer is approved by final and non-
appealable order of the Court.  Additional transactions within the scope of this 
paragraph must be the subject of additional notices as set forth herein, with an 
additional thirty day waiting period. 

(d) Any person or entity that currently is or becomes a Substantial Equityholder shall 
file with the Court, and serve upon Ampex and counsel to Ampex, a notice of 
such status, in the form attached hereto as Exhibit A3,3 on or before the later of 

                                                 
1 Such notice to be hereinafter defined as the “Notice of Intent to Purchase, Acquire or Otherwise 

Accumulate an Equity Interest.” 
 
2 Such notice to be hereinafter defined as the “Notice of Intent to Sell, Trade or Otherwise Transfer an 

Equity Interest,” (together with a Notice of Intent to Purchase, Acquire or Otherwise Accumulate an 
Equity Interest, a “Notice of Proposed Transfer.”) 

 

3 Such notice to be hereinafter defined as the “Notice of Status as a Substantial Equityholder.” 




